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Provided, however, That a Class A med-
ical notification of a physical or men-
tal disorder, and behavior associated 
with that disorder that may pose, or 
has posed, a threat to the property, 
safety, or welfare of the alien or oth-
ers, shall in no case be issued with re-
spect to an alien having only mental 
shortcomings due to ignorance, or suf-
fering only from a condition attrib-
utable to remediable physical causes or 
of a temporary nature, caused by a 
toxin, medically prescribed drug, or 
disease. 

(2) The medical notification shall 
state the nature and extent of the ab-
normality; the degree to which the 
alien is incapable of normal physical 
activity; and the extent to which the 
condition is remediable. The medical 
examiner shall indicate the likelihood, 
that because of the condition, the ap-
plicant will require extensive medical 
care or institutionalization. 

(c) Class B medical notifications. (1) If 
an alien is found to have a physical or 
mental abnormality, disease, or dis-
ability serious in degree or permanent 
in nature amounting to a substantial 
departure from normal well-being, the 
medical examiner shall report his/her 
findings to the consular or INS officer 
by Class B medical notification which 
lists the specific conditions found by 
the medical examiner. Provided, how-
ever, that a Class B medical notifica-
tion shall in no case be issued with re-
spect to an alien having only mental 
shortcomings due to ignorance, or suf-
fering only from a condition attrib-
utable to remediable physical causes or 
of a temporary nature, caused by a 
toxin, medically prescribed drug, or 
disease. 

(2) The medical notification shall 
state the nature and extent of the ab-
normality, the degree to which the 
alien is incapable of normal physical 
activity, and the extent to which the 
condition is remediable. The medical 
examiner shall indicate the likelihood, 
that because of the condition, the ap-
plicant will require extensive medical 
care or institutionalization. 

(d) Other medical notifications. If as a 
result of the medical examination, the 
medical examiner does not find a Class 
A or Class B condition in an alien, the 
medical examiner shall so indicate on 

the medical notification form and shall 
report his findings to the consular or 
INS officer. 

[56 FR 25003, May 31, 1991] 

§ 34.5 Postponement of medical exam-
ination. 

Whenever, upon an examination, the 
medical examiner is unable to deter-
mine the physical or mental condition 
of an alien, completion of the medical 
examination shall be postponed for 
such observation and further examina-
tion of the alien as may be reasonably 
necessary to determine his/her physical 
or mental condition. The examination 
shall be postponed for aliens who have 
an acute infectious disease until the 
condition is resolved. The alien shall 
be referred for medical care as nec-
essary. 

[56 FR 25003, May 31, 1991] 

§ 34.6 Applicability of Foreign Quar-
antine Regulations. 

Aliens arriving at a port of the 
United States shall be subject to the 
applicable provisions of 42 CFR part 71, 
Foreign Quarantine, with respect to ex-
amination and quarantine measures. 

[56 FR 25003, May 31, 1991] 

§ 34.7 Medical and other care; death. 

(a) An alien detained by or in the 
custody of the INS may be provided 
medical, surgical, psychiatric, or den-
tal care by the Public Health Service 
through interagency agreements under 
which the INS shall reimburse the Pub-
lic Health Service. Aliens found to be 
in need of emergency care in the course 
of medical examination shall be treat-
ed to the extent deemed practical by 
the attending physician and if consid-
ered to be in need of further care, may 
be referred to the INS along with the 
physician’s recommendations con-
cerning such further care. 

(b) In case of the death of an alien, 
the body shall be delivered to the con-
sular or immigration authority con-
cerned. If such death occurs in the 
United States, or in a territory or pos-
session thereof, public burial shall be 
provided upon request of the INS and 
subject to its agreement to pay the 
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burial expenses. Autopsies shall not be 
performed unless approved by the INS. 

[56 FR 25003, May 31, 1991] 

§ 34.8 Reexamination; convening of re-
view boards; expert witnesses; re-
ports. 

(a) The Director shall convene a 
board of medical officers to reexamine 
an alien: 

(1) Upon the request of the INS for a 
reexamination by such a board; or 

(2) Upon an appeal to the INS by an 
alien who, having received a medical 
examination in connection with the de-
termination of admissiblity to the 
United States (including examination 
on arrival and adjustment of status as 
provided in the immigration laws and 
regulations) has been certified for a 
Class A condition. 

(b) For boards convened to reexamine 
aliens certified as: 

(1) Having a communicable disease of 
public health significance, the board 
shall consist of three medical officers, 
at least one of whom is experienced in 
the diagnosis and treatment of the 
communicable disease for which med-
ical notification has been made, and 
the decision of the majority of the 
board shall prevail; 

(2)(i) Having a physical or mental 
disorder and behavior associated with 
the disorder that may pose, or has 
posed, a threat to the property, safety, 
or welfare of the alien or others; or 

(ii) Having a history of a physical or 
mental disorder and behavior associ-
ated with the disorder, which behavior 
has posed a threat to the property, 
safety, or welfare of the alien or others 
and which behavior is likely to recur or 
lead to other harmful behavior; or 

(iii) Being a drug abuser or addict; 
(3) In circumstances covered by para-

graph (b)(2) of this section, the board 
shall consist of three medical officers, 
at least one of whom shall be a board 
certified psychiatrist, and the decision 
of the majority of the board shall pre-
vail. 

(c) Reexamination shall include: 
(1) Review of all records submitted by 

the alien, other witnesses, or the 
board; 

(2) Use of any laboratory or addi-
tional studies which are deemed clini-
cally necessary as a result of the phys-

ical examination or pertinent informa-
tion elicited from the alien’s medical 
history; 

(3) Consideration of statements re-
garding the alien’s physical or mental 
condition made by a physician after 
his/her examination of the alien; and 

(4) An independent physical or psy-
chiatric examination of the alien per-
formed by the board, at the board’s op-
tion. 

(d) An alien who is to be reexamined 
shall be notified of the time and place 
of his/her reexamination not less than 5 
days prior thereto. 

(e) The alien, at his/her own cost and 
expense, may introduce as witnesses 
before the board such physicians or 
medical experts as the board may in its 
discretion permit; provided that the 
alien shall be permitted to introduce at 
least one expert medical witness. If any 
witnesses offered are not permitted by 
the board to testify, the record of the 
proceedings shall show the reason for 
the denial of permission. 

(f) Witnesses before the board shall 
be given a reasonable opportunity to 
examine the medical notification and 
other records involved in the reexam-
ination and to present all relevant and 
material evidence orally or in writing 
until such time as the proceedings are 
declared by the board to be closed. Dur-
ing the course of the hearing the 
alien’s attorney or representative shall 
be permitted to examine the alien and 
he/she, or the alien, shall be permitted 
to examine any witnesses offered in the 
alien’s behalf and to cross-examine any 
witnesses called by the board. If the 
alien does not have an attorney or rep-
resentative, the board shall assist the 
alien in the presentation of his/her case 
to the end that all of the material and 
relevant facts may be considered. 

(g) The findings and conclusions of 
the board shall be based on its medical 
examination of the alien, if any, and on 
the evidence presented and made a part 
of the record of its proceedings. 

(h) The board shall report its findings 
and conclusions to the INS, and shall 
also give prompt notice thereof to the 
alien if his/her reexamination has been 
based on his/her appeal. The board’s re-
port to the INS shall specifically af-
firm, modify, or reject the findings and 

VerDate Aug<31>2005 08:47 Nov 01, 2006 Jkt 208176 PO 00000 Frm 00121 Fmt 8010 Sfmt 8010 Y:\SGML\208176.XXX 208176


